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I. INTRODUCTION

1, Claimants are ten amateur athletes who dasire to
competa for sslection to the men's 1992 Olympie Rewing Taanm
(YThe Team"). Respondent, a group A membér of the United gStates
Olympic Committee ("the USOCY"), has been designated by the USOC
under the provisions of the Amateur Sports Act of 1978, 36
U.§.C. Bact. 371 4t 88g9., as the national governing kody for

amateur rowing in the United States.

2. As part of its obligations as the national governing
kody, the Raspondent has agresd to submit to binding
arbitration, conducted in accordance with the Commercial
Arpitr;tion Rules of the American Arbitration Association, any
controversy involving the opportunity of any amateur athlate to
participate in amateur athlstic compstition including the
Olympics.
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3. Undar the tarme of the USOC's Constitution the
Respondant is prohibited from denying any amataur athlets tha
opportunity to compete in the Olympic Games (Article IX) and is
obligated to provide an equal opportunity to amateur athletes to
participate in amateur athletic competition including thae
olympics without discrimination and with fair notice and
opportunity for a hearing to any amateur athlete befora
declaring any such individual ineligible to participate (Axticle
IV).

4. Claimants initlated a ¢grisvance before tha USOC as
reguired by Article IX, Sec. 2 of the Constitution. The U30C
declinad to intervens, and Claimants instituted this
arbitration.

s, Claimants contend that the proceduraes adopted by the
Respondent (and approved by the USOC) to seslect athlatas to
represent the United States in the men's rowing competition at
the 1592 Olympic Games ("The Selection Procedure") deny
them the opportunity to compete for a spet in thres of the tiva
sweeps boats which comprise the Team, Respondent contends that
the Selection Procedutrd doss not have the effsct atiributed to
it by the Claimants and is fair, reasonable and rationally
ralated to the purposs of fielding the most compatitive boata
possible at the Olympic Gaumes.

6. Claimants have complied with all necessary procadural
requirements for pursuing this challenge to the Salention
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Procedure. The aohtroversy is ripa for review and given the
impertance of this issue to 3all ocaramen aspiring to make the
1992 Qlympic Team, a prompt resolution is reagquirad,

II. THE ARBITRATION HEARINGS

7. The arbitration hearings began on March 12, 1592 at the
offices of The American Arbitration Association, 230 South Broad
street, Philadelphia, Pennsylvania, and centinued on March 22,
23 and April 5, 1992, Final written subnissions were made hy
the parties on April 9, 1992. Neither party requestad a
staenographic reporter at the hearings and none wam present. The
hearings proceedad in accordance with the Coumercial Rulem of
The American Arbitration Association oen an axpadited bamis aas
providaed by the arbitration provilionl of the USOC's
constitution and itas By-Laws.

8, Claimants werse reprasented by R. Nicholas Gimbel,
fesg. of the Philadelphia firm of Hoyle, Morris & Kerr.
Respondent was represented by Jonn swarbrick, Jr., Eaq. of the
Indianapolis firm of Baker & Danials.

9. Claimants called the following witnesses: Messrs.
Jamas C. Pew, Davi@ Krmpotich, Danlel Lyons and Frances
Raininger. Respondents called the following witnesses: Messrs.
Ted A Nash, Patrick McNerney, Kris Korzeniowski, Robert
Jaugstatter, Jeff McLaughlin and Michael Tatd.
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A. The Tean

10. Tweanty=-fouyr athleteas will make Up the Team,w~
Thess athletes will be dividad into five boats, as follows:

1. The Eight 8
2. The Four without Coxawain 4
3, The Four wWith Coxawain 4
44 The Pair Without Coxswain 2
3.  The Pair with coxswain a
20

The four remaining athletes on the Team will be alternates. (The
falection process sat forth in Claimant's Bxhibit t establishas
the format by whioh orews for all fourteen boats included in the
rowing competition at the 1992 Olympic Cames will bLe chosen.)
11, Claimants’ challenge is limitad to the salection
Procass for threes of those boats: the three large boats, viz.
the Eight and Four With Coxewain and tha Four Without Coxswain.

B. Tha_ fslection Prooedure

12. Respondent's stated Sslection Procedure
sssentially provides that the Tean will be selacted in three
stages. Plrest, the Four Without Coxswain will ba piaked from a&
group of aix athletes, S8econd, a melection camp ("tha BSelection
camp®) will be held to salect twelve athletes for the Bight ana
Four With Coxawain. The alternates will be chosen from this
group as wall, Third, trials races will be held to salect the
Pair without Coxswain and the Pair with Coxswain. Although
thars are four seats availakle in the Pair Without Coxswain and
the Pair With Coxswain, the trialse for these two boats are

-
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scheduled at the same time and Claimants can try te participate
in only one. Moreover, in swasp rowing, each oarsman rows onh
only one side. Therefore each individual Claimant competing fer
a place in the Pair without Coxswain or the Pair With Coxswain
actually has an opportunity to try out for only one place on tha
Taam,

13. The Selection Camp will inolude up to twenty
athlaetes. Fourteaen of these athletes will have sarnad & place
in the Salection Camp by performing well in races for Pairs
without Coxswain., 7Two athletes, however, will be given an
automatic invitation solely bacause they previocusly ware
invited, on a discretionary basis, to try out for the Four
Wwithout Coxaswain. Mr, Kris Korzeniowski, the Respondent's
National Tachnical Director and Head Coach of the Team (¥tha
Head Coach") may also invite up to four other athletss to tha

Smlection Camp on a discrationary basis.

14. The Head Coach has absolute discretion to choosas
athlates for the Eight and the Pour With Coxswain, from among
thomss attending the Selection Camp.

15. Respondent has stated in its Selsction Procedure
that the Head coach's four additional invitations to the
Selection Camp "will be based on participation and performance
in the national testing program and speed order xaces." (Ex. 14,
p-3, Section II B 2) Patrick MoNernsy, Respondant's
International Program Manager, testified that undear the wording



of the ofticial document issued by Raspondent

gatting forth its proceduras Zfor selacting the Team, tha abova
criteria are the only ones to be amployad. Howaver, Mr.
McNexrney further testified that, in actuality and based on
Rnlpondanﬁ'a past practice, the Head Coach would not be limited
by the criteria stated in the Selection Procedures in making the
invitationg. The Head Coach, in his testimony, alseo waintained
that he has discretion to smploy criteria other than those lc£
forth in tha Respondent’'s Selection Procedurs.

16. In sum, up to six athletes will ba invited to the
Selaction Camp on a discretionary basis. Only twalve athletas
will be chosen at the Selection Camp to compete on tha taan.
Therafore, up to half of the athletas ultinately chosen for the
team at thae Selection Camp may be discretionary inviteax.

17, .Thn Mens' Olympic Rowing Committeas ("HORCY) is
" the Committee of Respondent which adepted the Selection
pProcedure for ths Team. MORC essantially adopted a framevork
proposed to it by certain rowing coaches, with adjustments.

18, Although I do not beliave it is necassary to
discuss in great detail the previous selection procadures
adopted by MORC, I nota that those sslection procesdures hava
varied significantly over the yedls.

19, In 1992, none of the three boats at issua in this
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arbitration are subjact to & trial procedurs in which the crews
to be sslacted for participation in the Olympics nmuat win a race
or series of races against other gontenders. This is &
departure from the procedures adoptad in mowt preceding yaars,
From 1984 through 1991, with ons exception, sither the Four With
Coxswain, the Four Without Coxswain, or both boats wars subject
to a trial for participation in the Worla Chanpiconships for the
Olympics, (In 1985, the United scates Aid not send a PFour
Wwithout Coxswain to the World Chanpionships.)

20. As further background, I note that there was a
substantial amount of debata at the hearings about the value of
speed order races by Pairs Without Coxswain as a tachnique for
selecting oarsmen for participation in the three hoats at isaue.
Pairs are two-parson boats in which the ocarsmen sach row onhe oAy
on the port or starboard side of the hoat, respectivaly.

Despitae the debate at the hearings, I note that Respondent's own
Selection Procedure states that: "8Spead Order Racing will . . .
be used as a primary criteria [sic] for invitations to the
Olympic Team selection camps.” (EX. 1., p-2. Section I B)
Claimants' allagations have focused in part on the rols of such
Spaed Order Racing in Respondent's ultimate selection precess.
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21, Claimants allage that Respondsnt's selaction
process: (i) has conpletely removed the four places in the Four
Without Coxswain from any opsn compatitiva selection process;
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and (ii) has seriously disadavantaged Claimants in thesir sfforts
to compate for places in the Eight, the rour With coxswain or as
alternates. 1In addition, 01aimanti urge that Respondent's
description of its selection process admittedly diverges from
that set forth in the Selection Procedure approved by the USOC,
s#ince ocarsman can ba invited on a puraly discretionary basis to

the Salectian Canmp,

A. ZIha rouy Without Coxswvein

22. Regpondent has provided that tha Four Without
Coxswain will be chossn from a group of only six athletes. This
group will be comprised of the four athletes who compated in the
Four With Coxswain in the 1991 World Champlonships and two
additional athletes invited to try out at the discrstion of
Respondent's demignated coach (Mr. Nash). Respondant's
Justification for removing the Four Without Coxswain from any
competitive selection process is that it finished in second
place at the 1991 World Champilaonships.

B. ZIhe Right And The Fouxr with Coxswain

23, Claimants allege that the procedures adopted and
implemented by Respondent to select athletes for places in the
Eight, the Four With Coxswain and the Team alternates, further
Aeny them a fair opportunity to compets for those places. In -
particular, they allege that, although NMORC has concluded that
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pair racing should be & “primary® sslaction oriterion for these
places, the actual procsdures will diverge from the stated
procesdures. In addition, Claimants challenge the absanca of any
trials races for any of the thres boats at issue hars. I will

., address these contentions in tupn.
1. The Infirmities In The Implementation 02 Respondent's

24, It is clear that the Selaction Procedures to be
employed by Respondent divarges from those set forth in the
Sslection Procadure published to tha rowing community and
approved by the USOC. As set forth in paragraph 15 abova,
Patrick McNerney, Respondent's International Program Manager,
acknowleged that under the wording of the Selection Procedurs
the four athletes who may be invited to the Selection Camp by
the Head Coach must be evaluated based on their "participation
and performance in the National Testing Program and Spaed Order
Races." However, the testimony at the hearings psrsuaded me
that the Head Coach can, and very well nay, invite athletes
to the Salection Camp on the basis of criteria othar than those
stated in the Selectidn Procedurs. ‘

25. The testimony at the hearings also casts doubt on
the reliability of Respondent's implementation of the provisien
in ite Sselsction Procedurs that "Speed Order Racing will . . ,
be used as a primary criteria [(sic] for invitations to the
Olympic Team selection campe.” The Head Coach who, as notaed
above, will have the ultimate discretion to select athletes for



pnrtictpation on the Tasm at the gelaction Camp, tentified at
the hearings, and had submitted a pemorandum te MORC, which
BTIE@nuvaess «f k=4 $ha utility of pair speed order races a8 2
selesction device. Thus, his Septenber 9, 1991 MEmMOTaimawmm ~o-~
that: "We do not row pairs well enough to usa this as a
criteria.” (Ex. 9) 1n his testimony at the hearings the Haad
coach ateadfastly aftirmad his continuing axepticism about the
use of pairs races as a sslection ariterion, stating that he 4id
not believe in wgalection by pairs at all." Given the
discretion conferred upon the Head Coach under the Selection
procedure, ha can effectively nullify the use of paiys Spesed
order Races by choosing the Team g¢rom athlates who are invitad
to the Selaction Camp pased on discretionary invitations, or

who finish in the lower qualifying pair rankings.

26. In addition, the implemantation of the stated

. melaction criteria is atfacted by the fact that the Head Coach
nas been coaching certain athletes at a long-tarm craining canp
(the npre-Camp"). £ince the Pre=Camp kegan in October 19981,

the Head Coach, who {s not only the head coach of the Team but
alse Respondent's Natienal Techrnical Director, has devotad
hinself tO preparing these athletes to be sslected for places in
the Eight, the Four With coxswain and as altarnates.% The
pre-Canp will continus until the Selsction Camp begins on April
17, 1992. AS notad abova, the Head Coach will alsc make the

ultinate selection dscisions at the selection Canp, pased on his
aiscretion.
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27, Respondent offered testimony o the affect that
athlates had first squastcd tne Pra-Canp aftoy the conalusion
of thae 1991 World chanpionships, in which the ynited Stataes
antries had disappointing finishes. However, & pemorandum from
the Haad Coach o MORC, dated May 22, 1991 (Ex. 21, p3)y before
ths World championships, already suggested a progran similar to
tha Prae~Camp, a8 part of an overall progranm to giva advantagaes
to athlates whom he sonsidersd "strong candidates for the
medals; probably pepbers of the 1991 vorlad Championship team."
In thie regard, I note that at least ten of the athletes who had
bean invited to the Pre-Camp Wers either members of the Eight or
the Four With coxswain in 1991. The Eight finished in sighth
plage at the World championships, and the Four with Coxswain
#inished in sevanth place, It was acknowledged by all witnessed
at the hearings that these were dissppointing -- and indeed poor
we rosults. 1IN this regara, I credit the evidence at tha

heATrings wiaw= - - - «ix  amwaw athlates, changs from year to

year in pariornancs. A prior year's performance doas not

pandate that an athlets should be preferred for sslactien in the

future.

28, Raspondent urged at the hearings that there are a
1imited number of positions at the Pre-Capp. Howaver, the
Reapondent has not provided any proceduras by which athlates
could obtain an invitation to the pre~Camp, Nor were athletes
provided with an opportunity after tha Pra-Canp Was decided upoh
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to depmonatratae that thay should be allowed to attend.% 1In
short, there nas havar bhaen any compstitive gelactien procass Lo

detarmine adpission to the Pra-Canp.

29. Nonetheless, respondent, which has supportad the
Pre=camp ?inancially, recognizes that the Dra-Camp confars
wadvantages" on those who attend. Responhdent's Fabruary 8, 1992
lattar to tha USOC in responss to Claimsnts' grievance statas
that:

o, . . in creating g;xnn:ngsl.:nz;nnnn. o e
prograns guch as the Pra-Camp] cannot £n1r1¥ ba
characterized as don¥inq othare an ogPortuni y to
g;rtici ate. . . That U8 Rowing woul

e meapbers of its 1991 National Team and other
athleted who have demonstrated @ scial promise as
the most likely candidates for its 1992 olxnpia

Team is both logiunl and appropriate . . .
(Emphasis supplied.)

(Ex,» 11, PP- é=7) Moreovar, the letter recognizes that thea
pre-Camp is a part of Respondent's progran for preparing the
1992 Team, In fact, {t is apparent that attendance at the
Pre=~Canp confars A& supbstantial advantage on the athletas who
attend == and a corresponding adisadvantage on athletes who do
not. Awong the advantages to athletes participating in ¢he
Pre~Canp are the cpportunity to work closely with the soach who
will make the ultimate discrstionary dgcilion- on selecting the

Tean.

2. Txialsa Racas
30, As notsd ahove, the 1992 Salection procedures dao
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not provide for a trials competition for any of tha thras boats
at ilssua hare. Although such procedurss have not harstofors
pean adopted by Respondent with respect to tha Eight, they have,
as noted above, been adopted in past years with respect to the
Four With Coxswain, the Four Without coxswain, or both boats.
Having at least one of these boats cpen to trials would
undoubtedly provide substantially greater sgquality of
epportunity to participate in the Olympic Games than that
provided by the Respondent's gelection Procedure. Put sinply,
the current gsalsction process forecloses athletas who are not
invited to the Selaction Camp, or who choose not to attend the
galection Camp, from forming & boat and demonstrating that they
are fastar than the boats produced by the selaction camp

procsdurae.

31. Respondent has had previous experience in this
regard. In 1984, the Four With Coxswain producad by
Respondent's camp was Adsfeated at & triale race by a boat
composed of oarsman who were not asked to participate through
. the cawp procedure. The boat winning that triale race went on to
win a silver medal at the 1984 Olympic Games. gimilarly, in
1986 the Four Without Coxswain was chosen at a trials race., The
athletes fielded from the Respondent's camp vwere beatan by
outsida challengsrs. All put one of the athletes in the winning
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boat had not bean invited to the camp., The hoat winning that
trials race in 1986 went on to win a gold medal at the 198¢
World Championships.

32. The rationale offered by Respondent's witnasses
at the hearings for the decision not to provide a trials
procedure for any of the boats av issue here strongly confirms

my conolusion.

3. The Head Coach, in fact, stated that he had ne
opposition to the use of a trials procedure for athlatas who
were not asked to participate in the Selection Camp, or who weras
not selected for the Team during the Selaction Camp. Him enly
abjection had to do with the timing of such a trials race in
relation to other sslsction avants.

34. With rempsct to the right of athletes who were
invited to the Selection Camp but made a decislon not to attend,
Mr. Robert Jaugstetter, the Chairman of MORC, and the Head Coach
both tastified that they opposed a trials procedure becausa it
would allow athletes who decided that they have a batter
opportunity of making up a fast hoat outside Respondent's
Selaction Camp to attempt to do so. The Respondant's position
is that all athletes must be "shos horned“ into the Selection
Canmp raegardless of the athletes' own judgment that they c¢an maks
up a faster boat outsida the Camp, Respondent made clear its
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view that athletes who are sligible ToO attand the galection Camp
put make the value Judgment not to do so should be daprived of
an opportunity to qualify for the boats of their cholce,

38, I do not paliave that there ig any sufficient
raason for such a deprivation of opportunity te qualify feor the
olympic Games, O such a restriction on athlete cholce,

36, Respondent's teastimony at the peaarings was to
the effact that promising athlates must be ccmpellad to
participate in the Selesotion Camp pecauss, if they go slsavhers,
the athletes who do attend the Pre-Canp will be deprived of such
other athlates' talants. 1 40 not belisve that this rationalse
is sufficiaent to deprive athletes of a basls for qualifying for
participation {n the Olympic Games. 1 £ind that the potential
harm asserted by Reaspondent to be somevhat speculative in
paturs, and in any avent not a basis for guch an immediate and
concraete deprivation of athlate choica.

47, At the hearings, Mx., Nash, who asached the
ailver-medal winning Four Without Coxswain in the 1991 World
championships and will cocach the same boat again in the 1992
olympics, advanced a proposal for what he termed a challangae for
the Pour With Coxswain == a proposal esmentially equivalent to
erials., My raviev of that proposal, and of the testiwony at the
hearings, confirms ®y conclusion that it {s feasible to allovw 2
challange to tha rour With Coxswain to be chosen through the
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geplaction Camp, snd that the conaiderations advancaed bY
Respondant as to the timing of such an avant do not provide an
adeguate pasis for foreclosing free and egual cempetition.

38, I have considerad the contentions advancsd by
Raspondent concarning alleged difficulties which would Dbe cauksd
42 a trials race wers to pe ordered at this juncture. T view
guch contentions with skapticism, bacause any contention that
claimants nust ke left without a remady if they demonstrate a
yiolation of the USOC conatitution must be viewed with disfaver.

36, In any avent, I tlnd Respondent's gantention in
this regard to he tenuous. I balieve that a procedura can beé
adopted which adegquately protacts the rights of all athletes
while affording Claimants & trials race. I note {in this regard
that the Head Coach nimself indicated at the hearings that
coaches should have substantial flaxibility in changing the
composition of a hoat until late in the process of praparing for
a race such as the Olynpice.

\ L ANARD
40, On the basis of the foregoing findings, I

aconclude that the galection Progedurs adopted and inmplenanted by
Respondsnt muet be invalidated, at least in par€.
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41. I have conaidered the parties arguments as to
what standara of review should bes applied in this case. I adopt
Claimants' conclusion that the guarantae of "opportunity to
participate" in Article IX of the ysoc Copstitution requires an
agual opportunity. Moreover, I accept claimanta' argumant that
whara rights so fundanental to the ysoc constitution are at
stake, once it has bBeen demonstrated <hat the sealection
Procadures, sithaer on their faca or as implemented, daprive
claimants of an equal gpportunity to participate, the hurdan
shifts to Respondent to demonstrate & compelling justification
gor such a denial of egual eopportunity. In additien, Claimants
should be entitled to prevail, it, as alleged hers, the
salection proosdures promulgated are not censistent with thosae

actually being implemanted bY Respondant.

42. The relief to be afforded in view of tha findings
set forth above is a patcter which I peliave is subject to BY
Aigcretion, However, T gonclude that claimants and ather
athlates are entitled to some reliet., 1IN evaluating this
patter, I nots that & number of the conclusions met forth above
goncerning the rols of Pairs spesd Order Races and Trials in
Respondent's salection procesd aré directed to a single
undarlying objective == the need for greater objectivity in cthe
Gelection Procelduzras for the Team. MWr. Jaugatetter, MORC'S,
Chairman, himself acknowledged that MORC was motivated in this
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sejactive by the poor finishes of United States' hoats at the
1991 Worlad Championlhipu.

43, Yor the foregoing reasons, T £ind that thera has bean
a violation of Articls IX of the USOC Conatitutien, and on that
pasis I invaljidate the Selection Procedure in part. I regquire
Raspondent to provide an open challenge for the Four with
coxawain. This challenge sust be held at least four weeks prior
to the trials for the Pair Without coxewain and the Pair With
coxgwain. The challenge for the Four With Coxswain must be held
over three days and the winner of two out of three races shall

win the right to reprasant the United States as the Pour With
COXaWBLn On Taw as-= -—e - -

- eed s MW .

44, I direct that Respondent shall aissssinata a publie
notice concerning the gelaction Procsdurs as modifisd by this
pacliaion, as promptly as possible. I will ressrve jurisdiction
to consider issues relating to compliance with this Decision.

43, The administrative fees and expensaes of the Amsrican
Arbitration Association totaling §525.00 shall be borne egqually
by the parcias. Therefore, Respondent shall pay to Claimants
the sum of $37.50 for that portion of the adninistrative feas
and expanses previously advanced by claimants to the
Assocliation, and Respondent shall pay to the American
Arbitration Association the sum of $22%.00 for its one-half
share of the administrative fess and sxpenses still dus the

=14~
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Assoclatien.

46. The arpitrator's fees totaling $%,250.00 shall be
borne egually by the parties, Therefove, Claimants and
Raspondant shall each pay to the Amsrican Arbitration
" association the sum of $2,625.00 for their raspective
one=half share of the arbitrator's fees due the Association.

e d—

ack Frieduan, Emqg.
ARBITRATOR

New York, NY
April 14, 1993
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Par.

Par.

Par.

10

18

263

28:

Foothotas (danoted by *)

This case concarns the selection of ocarsmen for
the sweep rowing team, in which each person uses
one oar. 1t doeés not addrass the selection of
coxswaine, who steer certain boats or scullers who
use two oars apiece, although these people will
also be included on the Team,

Referencaes in this form arxe to Claimanta' exhibits
;datitnd into evidence, without objection, at the
saringas.

It is interasting to note that thers was credible
evidence at the sarings to the affact that all
athlates attending the Pre-Camp are devoting
substantial time to pairs rowing and are bacoming
pro:ioi-nt in this araa.

[«} W) ¢the Head Coach's rnprecontntionz w“THE WHOLE
SR OLESS OF SELECTION OF THE OLYMPIC TEAM WILL BE
OPEN TO EVERYONE." (EX. 21, p.%)



